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Court of E quity, Se. 


T hath beęn a el opinion of Lear- 
ned Men, chat thoſe im; 5 1125 e 
of the Common Law, touchjn . form 

1 


and . B of Ef tes and teteſts in 


> 6. 4 


in * over ſuch Hg own d Eat rh Pol. 
ſedſſions, and the Cuſtoms of Gavelkind, and 
the incapacities of Infants till their Ages of 
21, the incapacities of Femes Coyert and 
other general Cuſtoms and Uſages in Exg- 
land, Eo alſo the Maxi ms and kn _ Rules 


of Law, were fit Vena and ] eix firſt 
Riſe and Commengent, | A + Ss ls 
of Parliament; altho ords of thoſt 


_ Statutes are not now to 5 found: For all 
Las muſt in t eir Creation have Forms 


9955 5 them; becauſe Forms are Ge In- 


44 „. nb 


gexes FM which one Creature can be W 
ee en from another, age 41 


4 urifdiine af the EE 
It is well known that in the Original. 1 | 
mation of our Engliſh Conſtitution, care 
Was taken to plant, and fix the Root, and to 
N the principal Branches. of the. Law, 


to reduce the ame into the Form of | 

a e called Magna Charta: In which the 
Wiſdom of our Anceſtofs appears, in choo- 
ſing the moſt comprehenſive Negative Words, 
that could be invented, to exclude Injuries | 


and Injuſtice, to the end a Diſpenſing Power, | 


and all Partiality, to favour one Man. againſt 8 


another, might be taken away; And that Evrzy 
Man, without exception, _ ſhall have - equal | 
right to Claim, and to expect 70 have, the 
benefir of that Fundamental Law.” - x 


| Thoſe EG Words are exquilely. & 155 
prſive and are theſe, | 


Nullus Taler Homo. Ca aur, od 7: mpri 6 ; 
netur, aut Diſſeifietur de Libero Tenemento ſun, 
vel Liberta tibus vel Liberis Conſuetudinibus 


ſuis, aut Exuletur aut aliquo modo Deſtruatur; 


Mi per Legale Tudicium Parium ſuorum, vel 
per Legem Terre: Nulli Uendemus, Nulli Mega 
Gimus, 705  Differenus, 7 nfticiam” wel Rectum, 


* rac In Engl ſh thus, 


Ty No Ft reeman ſhal 1 be Arreſted, or Fe oY 
ſoned or Diſpoſſeſſed. of his F rechold (mean- 


Ing his Froperty in Lands or Goods J . ef 
* 


9 dag 0 my 
his Liberties or Free Ce nor - ſhall be 
| Baniſhed, or in any manner Deſtroyed: But 
by the Judgment or Verdict of his Peers 

4 meaning by a Jury of his Equals,)- or by the 
gw of the Land; We will Sell to no Man, 
. we will- Deny to no Man, we n Delay to 
no Man, Juſtice Or Right, 1.5; 3-4 1-44 LIES 


virhe Words of this Law are ſo Extenſive, 
that no Man (without his own fault) c can 
be excepted or excluded or barred from the 
Benefit of them, or in other Words, no Free- 
man thall be Probibited, to purſue his Neme- 
1 at Common Law, to recover his Right; 5 
nm ſhall his Right or Means to defend 
be taken from him: But then thoſe 
Words mult be expounded in an Affirmative 
Senſe, viz. That every Man ſhall have the 
Liberty of his Perſon, and a. Property in his 
Poſſeſſions, and ſhall not be L B57 aeicberaf 
his Poſſeſſion or Liberty, or of his free Cuſtoms} 
meaning of his Freedom in Trade, or his Pro- 
fFeſion in any Science, or of his Remedy to 
recover, or defend thoſe Rig Is: and aun, 
bur BY: due rern of Lav. 


. ee e in _— bt the Words of . 
Magna Charta, (Liberties and free Cuſtoms) 

are comprehended; all the Maxims and Rules 
of the Common Law, by which Mens Rights 
and Properties, and Liberties of his Perſan and 
Freedom of Trade are to be meaſured de- 
fended and determined. This 


guided by this Standard. 


6 122 of the 


This Magus Chart ” 3 "EY 
Fs the Hereditary Brith- right of every! 
I becomes REF, to take notice of 1. 
Fudicatures erected for 3 Adminiſt = 
of Juſtice, that wers infirued, and 9 be 8 


For this Purpoſe, i it is well known, that by = 
the Original Conſtitution, the King in bs 
own Perſon was, (for many Suhſtantiall rea- 
ſons) excluded from rhe Adminiſtration. of 
Juſtice, and that the Tae of all Contra - 
verſies, according to the poſitive Kur. was 

diſtributed and divided, amongſt the 12 
Judges, who repreſent the King and are of 
his Nomination, in the ſeveral Courts of 
4 in Weſtminſter-Hall; and whole Fudi- 
cial Authority, (after their nomination,) is 
derived, not from me King, | bur fram the 


| n. WI 


But 3 1 kin p 
in General Terms: Many 
| happened, by reaſon of Fraud and reach of 
Truſt; which occaſioned great Grievances, and 
numerous Complaints, againſt which, Magna 
Obarta and the Common Law, had provided no 
Remedies, nor had Erected any Judicature, 
in which, thoſe Complaints might be heard, Wo 
* and roam 1 = 


2 


In this uncert rains a were the com 
plaints of the People, and many were their 
5 Haha Addreſſes, -and Applications made, 

 fomerimes to the ordinary Courts of Ju; 
and ſoinetimes to the King hiniſelf, co ob- 
_ tain whiat, zbey call Fuftice. In Which pro- 
ededings, many were the Zlegall Stretchez, 
dnd Deviations, that were made, from Meg 

i Gum and the 2 Rules of For Pro- 
perry; Inſdmuch, that Magna Charta was, 
Iolnetiches denied to have tHe force of 118 

or Statute, or howeven, chat it did not bind 

3 ces the King from Jadicature. 2 5 


ehe dn Aramark bai As 
wie of toi prove chat Magna Charta did not bini 
or exclude the King from Judicature were 
_ thataltho' the Words of Magna Charta are Vi- 
lent Negatives, yet thoſe Words were Die 
e cat is, no Man ſhall he Impriſoned or 
Diſpolieſ&t]; &c. Bat ly tbe, ut, ( mean- 
| >. 4-4 Vetdidt )-of Jury e his Eguais, 
"the Daurlef the Land; and from that 


Hunt ve, they bave the 
theatd . or. e ww 


_ dichtne, that were ancientand;pricr in time, 
; rar Net {Coaval; san Charta. 


18 


IR 
440 


4 21 Fi 


And chat 8 thobs Prerogative ar 
Authorities, were that Legem Terre, 1 that 


Waw of the Land, which Magna Charta 


mean 


P Guis, of ithe' | 
meant by thoſe Di e Words, and % 
ER them Unteſtramed: *" fol: & ar 
"km [8103 16 72 155 
* To W Speeious Arann} his ſhore 1 
Anfwer ma y ſuffice, that there is not nor never 
was extant in England, any Law but what was 
And is either a Statute Law, or the Common 
Law; 'neither of which ever. inveſted the 
King with any Authority in :Judicature; o 
draw in queſtion, ants nor determine, 
bg Man's Right in his Freehold or Froper - 
„or to make his Will the Law; but this 
orter” Anſwer 'ought to put an end: to the 
Queſtion, via. That every Word of Magna 
> is by the Statute of the 25 E.1. cap. 1. 
Declared, to be the Common Law of the 
Land; Which hath reſtrained all Rights and 
Quveſtions of Freehold: FRG 151. 30%/ 10 fad 


IN by Juries only. : 


4 And Aliefefere E Pec * hn 8 5 
with theſe id Conflrattions al Hach mul. 
titudes of Niægal Petitions and Suits made 
to the Kin "himſelf; In which partiality and 
-- * and potent Favourites often prevailed :- 
{che People) by their Repreſentatives 
1 late Claimed; and Conteſted for, 
| 2 4 cb the ſeveral material Explanar 
tons Tres Magna 5 8 to be made, as fol- 


Jews, 1 — = I 27019738 35 my Eu 

ee eee IE. er ii 11061104. 
WIRD ne Gr e tl 10 7 bBY 
01332 : 


a bis 9 


yy the Statute bf ihe 52. H. b 5. Arno Di. 
1 call'd the Statute of W This 


Declaration and Expoſition was made, that 


Magna Charta ought, in every Article, as 
well in thoſe, which. concerned the King, as 
in thoſe which concerned the People, to be 
| holden and obſerved: The meaning whereof 
Was, that, the Crown never had any Autho- 
rity to adt i in the Adminiſtration of Juſtice, 
contrary to any point of Magna Charta; 
and this Statute therefore, If it meant a ny 
thing, did mean, that Magna Charta did di 
able and exclude the Crown from doing any 
Act, to hurt or deprive the Subjects of any 
Rights, Liberties, or free Cuſtoms, or Trade, 
ſecured to them by Magna Charta. 


By LD Statute of the 2 5 E. 1. cap. 1.2. Arnd 
 Dmi. 1297. Theſe expoſitions were inade 
and declared, that Magna Charta was eſtab- 
liſhed by the common Aſent of all the Realm, 
and ought to be holden in all points. With 

out Diſdain, and that every point of it was 

the Common Law of En 155 which ought 
ts guide all Courts of Juſtice; and that ll 
Judgments given, by any Judges or by any of 
the King's Miniſters, who ſhall hold Plea con- 
 trary to any point of Magna Charta, ſhall 

be holden for nothing: By which 2 Statutes, 


it was Declared that he. Words per le- 


| gem Ter erre, or the Law of the Land being one 
of Ehe Pint of Magna Charta, did mean 
BY the 


Statute of 25th E. I, ©, 2. 


10 Fuiſcidim & the 
the Common Law, excluſi ve of all Autbork, | 


lies of the C FOWN. 


But norwichſtanding Fr Oe Charta was 
the Root, and theſe explanations were the 5 
Branches, or Farms to Point out and Mani- 


feſt the Common Right of every Man: Yet 
many Grievances aroſe by reaſon, that ſuck” | 


People as had Potent Friends at Court, de- 
clined the ordinary Courſe of the Common ; 


Tau, and troubled the King i in Perſon, with 


Tllegall Petitions, containing falſe Suggeſtions, 
to injure and Tilegal y damnify the Lower 


Subjects, contrary to Magna Charta (mean- 5 


ing contrary to the Forms of the Common 
Law,) and upon thoſe ſuggeſtions, the King 


did ſometimes at the importunity of power- 
ful Perfong at Court, cauſe 1/legall Commands 
to be ſent under the Great Seal, to delay 
common Right, And therefore to Redrefs this 
grievance: Another 5 was made, 
by the Statute of 2 E. 3. Whereby it was. 


Enacted, that Magna Charta ſnhould be ob- a 


ſerved in all points ; and that it ſhould. not 


be commanded by the Gfeat Seal, to diſturb 
or delay common Right, meaning! Proceedin ings 


at common Law to obtain Right, which in * 
fact was no more, than a 9 of, che 


\ 4 


we 


But ſtill che 1 was le . t 17 


R vexed, With e and falſe Sug- 


geſtions 


DSS 


| (being now near 400 Years ago. 


EY "Vn 
geſtions ; ; AG therefore, ro extirpate and ex- | 
ringuiſh this Grievance, and to remove it, 
as well from the Kings Perſon, as from che 
People: The Commons deviſed the Statue 
of 37 E. z. cap. 18. which the Lords paſſed 
and the King Aſſented to, in thi Year 1303, 
+ By which 
Statute, Magna Charta and conſequently all 


the maxims and eſtabliſhed Rules of the Com- 


mon Law which had their Commencement 
by Acts of Parliament, were again confirmed, 
and thoſe informal Proceedings were declared 
to be Illegal. And the recital of the Griev- 
ances was That altho?- it be: contained in the 
5 Great Charter, ( which in the fame Sta- 


tüte was then confirmed, ) That no Man 


ſhould be Taken, or Impriſoned, put out of 
bis Freebold, without proceſs of Lay: Neper- 
 thele 25 divers People did, out of Malice, make 
falſe ſuggeſtions to the King himfelf, which” 
i K ccalioned the feſt Grievaice, vig. That the, 
ing himſelf y was thereby often Grieved, (chat 
is, he was (as may be foppoled } 18 
5 bed: with Difficulties to out and 
diſtinguiſh, which Petitions, were contrary 
to Magna Charta, and wh ich not,) Aud the. 
ſecond Grievance was, that divers were Dem- 
ed, againſt the form of the ſame Charter, 
3 Mach Damniffd.) And therefore the 
dy, againſt theſe two ſorts of Grievan- | 


ces and * e which the Sta- 


— 


+4 L353 


By --.  _ 


12 Gur laden of the 


tute provided, was, that they who made fach 
ſuggeſtions, ſhould be ſent with their ſuggeſtions, 
 bejore the Chancellor, and there find ſurety 0 
purſue ſuch their Suggeſtions: And thar they 
| ſhould incurr the-ſame Pain, in caſe their Jug- 
geſtions ſhould be found EVI L, (to be or- 
dered doubtleſs by the Chancellor, ) as the 
Other ſhould have lat if he were Attainted :- 
And that then Proceſs of Law ſhould be 
made againſt them, (meaning the Defen- 


dants) without b ing taken, or Impriſoned, a- 


gainft the Form of the fame Charter and 
other Statutes. The Words ( found EVIL) 
are afterwards by the Statute of 15. H 6. 
cap. 4. expounded to Man, that if the mat- 
ter complained of, be de terminable at com: 
mon Law, it is EVIL. . 


This Palimecntary Tranfferring of cheſs 
Tllegall Suggeſtions, from the Kings Perſon, | 

to the Chancellor, and Impowering him to 
examine, hear and Determine the Matter, and 
to make Orders therein, doth Warrant theſe ; 
Concluſions, V2, 2p | 7 


1. That by force and vertue of this Stat-⸗ 
xure, the Faridiction, Power and as” of 
Be” 


: F 


—"— * 1 ” „ — A * * 1 * * — e 7 


9) The Chaneelhr Named i in this Statute | is  indiferently 7 
Applicable to all the King's Chancellors, viz. The Lord 
Chancellor of England, the Chancellor of the Court of the 
2 the Chancellor of the - ann of Larcafter, Se. | 


e 1. 


the 8 as a Court of Equity, had its 
FHirſt and Original Juſtitution and Commence- 
ment: And that all the Judicial power of the 
| Chancellor, as a judge of Equity, is Deriued 
1 from this Act of Farliament. 

1 5 

1 That the recitalls in this Statute do bind 
 dnwn all Men from Liberty to affirm, that this 
Juriſdiction was, before this Statute, any part 


of the Lawof the Land; Or that it was not 


frſt introduced, as a new Law, by this Sta- 


[7 tute; Or to fay, that before this Statute, Pe- 


ritions or Suggeſtions made to the King, touch- 
ing the matters aforeſaid, were Legal, or Juſti- 
= * for ſuch an Allegation would contradict 

the tatute it ſelf, and the Authority that 


made it, with ſuch TRADITIONS, as 


have no Certainty or real Exiſtence in them 


but are Chimerical and variable with every 


Man's Conceit and Imagination, for an Act 


of Parliament ought to be conſidered as a 


ational Contract and Agreement, to be the 
Rule of juſtice and Right between all Men; 
for a Statute is the Will of the Legiſlature 
ſignified in written Words, To the obſervance 


wWhereof every Man is a party conſenting and 
= therefore Bound. | 


| But becauſe the Chancellor, being inveſted 
with ſuch a vaſt Power, might i imagine his 
= ig to he unlimited; and above the 


* 25 4 * 


[ave 


* . 
14 

i 

| 

f 

' - 
14 4 
1 
4 

| : 
= 7 
1 
| 

: 


14 Fifi / the 


Law: Care was taken, even in the ſame Par- - 
liament, to compals in his Juriſdiction and 
Authotity, with ounds, and particularly with 
the Inachble Memento, o the Negativ ve Words 
in Magna Chart, vis. That no part of the 


Common Law ſhould be Offended, nor any 


Man Difarmed of his I Fall Right, or of 
his remedy to recoyer that Right or of any 


Legal means to en! that Right, or 


that ſhould look like a Diſpenſing Power, ; 


| to unmake, or overturn, any point of Mag- 


nd Charta, or to change any maxim or eſtab- 


AJithed Rule of the Common Law, (except it 


Ine be' u Ek {me ſubſtantial ground of : 
ity,) an 1 Magna Charta, or the 


SA 1 was in the very fame Par- 


Hament ap a wOH0P tobea Boundary and a guide, : 
to this unlimited Power, in like manner as 


Shores Bound the Ocean,, or Banks a River: 


And for that end Magna Charta was con- 


firmed after this time, aboye twenty times, 
and particularly, by the Statute of the 42 4 

E. 3. cap. 1. (being but 5 Years after this 
Statute of 37. E. 3.) Magna Charta was con- 


firmed in an extraordinary manner; for it 


was thereby further, & dz novo Enacted, that 

if any Statute be made to the contraty ; CR 
ſhould be holden fer None, (meaning that all 
Statütes Thovld be” expounded to include in 
thetti'an'7pplyed Exce in or Froviſion, that 
no fone of Mara Chatta ſhould be, by any 


of them offended, changed, or * * 
ux 


3 
3 


and a new P 


ſay was found 


accord 775 his W to him ho is 


37 E. 3. 412, That the Complainer ſhould in- 


Baut the Penalty impoled by, this Saran 


| have hid, if he were Attainted, being a Ta- 


* # 


was again confirmed, and the Prager of :37 
E. 3. explained, and the Puniſhment altered, 
f nalty appointed, viz. That the 


F F . * ; : 


Chancellor ſhould order che Complainer, who, 


wW 


5 241 1 | 25895 # EIS * 260 * 
fails to prove his Suggeſtions, to be commit: 


ted to Priſen, till he make Satisfaction to 
the party Grieved, for the Slander, and for 
bis Damages: But, this Puniſhmenr trenched, 
too near upon Magna Charta, a gun 
unit to be executed, becaüſe it made, the, 
- Chancellor word Maſter, of the Liberty. 


Charta, and was fo | d 


hoſe Complaint, he ſhould. 
. 1 * hor 173 &.) r 
utrue. And therefore. 


3 © $47 7 


of the Perſon w 


* 


© By: the Starure, of, 15 B42, cap, 6. C 


46> S *# % 


m_ — 
0 


Power of Impriſonment was waved or ſuſ-, 
pended, and a neu Power was given, to. the, 


= 


+ 


_ Chancell or, v. That bs after ſuch, Suge. 
7 7 06, 


eſtions 


NTRU 


- / 


a be. duly (ag ane ene A 


„ ſhall and may order Damages, 


amages haye been. 


£4 1 


21 3 
therefore 


duly, (which. 


., a + 
trouble 


:. Adbait3} 44 A 


_ Changery 15 


Y 


lon Law, and obſcure, and Impratticable:. 
Another Statute was, 1n the very next Year, 
via. 38 E. z, made, whereby Magna Charta 


a; R 
" w * 4 LEE 
—— „1 — — —— - * — 


va 
. 


| 
[ 
i 
Si 
1 

F : 
1 
1 
; | | 
1 


is Furiſdiflion of the | 


therefore from this Statute it may be inferr'd 


that if the Suggeſtions of the Complainant be : 
found to be TRUE, and yet the party 


complaining beordered, by Diſeretion, to pay | 
Damages, (. e. Coſts,) then ſuch an order, 


and this Statute, are inconſiſtent and ſtand in 


Terms of Oppoſition. 


And now from theſe 3 Parliamentary Struc- - 


tures or Inſtitutions, it may be aſſerted and 
concluded, that the Root and original Autho- 
rity of the Chancery, as a Court of Equity, 


is not Occult, nor like the Head of the Nile, 


undiſcoverable, nor is founded on, any an- 
cient Preſcription, time out of mind uſed, 


nor upon any unwritten Law or Cuftom : 


But we may look upon its Authority and Ju- 
riſdiction, to be firſt Erected and eſtabliſhed, 


by theſe 3 written Ads of Parliament, made 


for the Cauſes aforeſaid; out of which Mag- 


na Charta is intirely exempted: And that 


that. Inſtitution 18 equal to the Inſtitution of p 
any Court of Law whatſoever, (except only, 


chat it is not made a Court of Record, to bind 
Lands) And particularly the Statute there- 


fore of the 37 E. 3. cap. 18. may be accoun- 


ted the Charta Minor, of chis Court of Equi- 
ty, as having made the Juridiction perſonal 
only; and that the Memento of Magna Char- 


ta's negative Words, as the Root, and all its 


explanations as Branches, in relation to Judg- 


ment at Common Law, which bind proper- 


brings in Queſtion, 

_ - thade Y | 
and the fa 
Grimſton, ) 


De "Fe » 


| iy and Freehold; were ee to compaſs 
in, this new Juriſdiction, as an Inſeparable 
Monitor, or Attendant, to put in mind : That 

70 Diſpenſing Power to change, or to make 
any Order, to uhmake or to change or con- 
troul, any point of M; 938 
Maxim or EſtablithedRute of theCommon Laws = 
ought to be aflutned. of exerciſed; for Mg 
Charta, and its Branthes, are re ervedd 1 BB 
+7 exempred as the Noli me. 5 geret And conſe.» 1 
huently it may be aſſerted, that there never 
was, nor now is, any Power reſiqih g 1 = 
Perſon whatſbever, to hear or determine, any © if 

_ Cauſe, touching Lands | Þ 
4 Commit any Subject 7 'Prifon, otherwiſe than. 
| accofding to. Magna Charta, ahd the Sta- 
tutes aforeſaid . And therefore” that Aﬀertion - 
the Authority of the Or- 


the Lord Choncetlie Clarendon, 
ter of the Rolls, (Sir Harbottle 


aſſed in: For as to 


en holden for Nothing, according to the Ex. 


. . <P e its. N. e PZ 
$7 3CS] 10 This 2 
| ö 5 * 5 — 25 3 8 7 j Tous) I; 2 * 4 1 F 


— 


agna Charta, or any | 


Gaya pw arte er hr rr er re re — 


— «² we en nn 


or to C or 


touching Councellors and Com. 
 mitments; Becauſe they ſeem to be Legiſlative; 
and to exceed the Bounds, in which the Power 
of this Court, is Wh be comp: 
the Statute of 2 E. 3. the Learned Judge 
 Fitzherbert was of Opinion. that thoſe Com- 

mands, under the Great Seal, to delay com- 
mon Rig ht, contrary to Magna Charta, were 


{bout that Statute) void, and ought to have 


7 Buck before made, by the Sratare of 25 1 


— — — 
—————ir53 ¶———— ͥ ſꝓ“ t NO _S 
- — _ q . 


33 4 I 
N. 1 . N i PY <- — . . 
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n 


* ——— — — — 


| "8 ay fili, if the 


This new juriſdig ion or Court of b Equiry, | 
being thus inſtiruted and bounded, it is plain, 


that all neceſſary] ncidents were by thoſeStatures, 


together With the e it ſelf, tacitely 


Glven and Granted, to enable the Court to 


execute its Power (except incidents contrary 


to Magna Charta) for the Statute of SEE TY, | 


cab. 18. expreſsly Directs, that upon the 
Lodging the Suggeſtion (or Bill of Com- 
plaint) before the Chancellor and ſurety found 


to purſue it, Proceſs of Lau, ſhould be made 


againſt the Defendants, Without being 'T aken 5 


* Tm pri ſoned, againſt the Form of OG gre 
Charter: And therefore this Statute is e ttue 


foundation of the Authority, which impower- 
ed the Chancellor to frame and iſſue out the 
new Writ called a Subpena. De quubuſdamCertis 
de Cauſis, commanding the Defendanrs (with- 
our, Arreſting, them) to appear and anſwer 


the fug geſtions of the Petitions (n] called 


Bills in Chancery) and alſo proceſs. of. Cen- 
tempt, 7 not obeying thole Commands: 
And allo proceſs of Contempt, for diſobe- 
dience to the final Orders and e inatiocd 
made, by that Court, purſuanc to thoſe Sta- 
tutes: Hillaut, which Authority, the whoſe 
Juriſdiction would be. Eluded, and, rendre 


uſeleſs ; and upen this Inſtitution, the Oatb | 
; 25 the Chancellor was new framed, viz. That 


be - ſhould 40 Right to all manne? © of Peopte, 


The and Rich, . the Laws ond Ujages of 


this | 
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this Realm: For the Words: (All manner of . 
| People.) can refer only to this new erected 
Court of Equity, which brings before him, 
a4 manner of People, and this Oath may be 
thus illuſtrated, viz. the Chancellor repreſenię 


the ing, that is perſonates the King' in his Chan- 


cery, and therefore he, as ſuch Repreſenta- 
tive, doth by taking this Oarh, accept or 
take into his Care the Laws of England, to 
keep and obſerve the ſame, on the King's 
behalf and to perform his Majeſties Oath to Bis 
People, that is not to deny or delay Juſtice or 
Right of property, therefore in caſe 


the Chancellor e break ſuch his Oarh, 


hat Breach is ſo henious, that the Law accounts 


the offence equal to his wilful breaking, (as 
much as in him lyes) the Kings Oath. This 
Oath therefore makes it neceſſs ary, that ſuch 
Aa Judge of Equity ſhould be well acquainted 
with thoſe Laws and Boundaries, and efpc- 
| cially with the Rules of Property, or elſe 
how ſhall ir be known, -if he deviates, whe- 
ther he deviates inadvertently, or preſump- 
e 


From this Statute it may be inferred, that 
7 People before the making thereof, were 10018. 
times [/legally Arreſted and Impriſoned, and 
compelled to appear to, and anſwer Petitions 

made to the King himſelf; becauſe this Sta- 
tute appointed Proce/s of Law, to be made 
Without s Arreſted 97 J e which : 
5 B 2 Frocche 


* wo 


 Furiſtilim as the 


7 muſt neceſſarily be the ſaid Writ ar | 
Subpena, that was by Authority of this Sta- 
tute framed, and may cherefore be called EY 
Legal Proceſs. fe 


And here Notice may be rakla of Injunc- 


tions, as neceſſary Concomitants to this Ju- 
dicature, and of the nature of them, and when 


chey ought ro be Temporary, in order to bring 
the cauſe in Equity, into a proper Way, 
to be determined : And whether ever they 
ought to be, and in what" Caſes, Perpetual - 
But the Learning of that matter would car- 
ry this Speculation further than was inten- 
ded, altho' it will come hereafter, roperly 
to be touched upon, as a Problem of Power, 
vig. Whether a Court of Equity, which the = 
CommotLaw hath compaſsed in, with Bounds, 
may aſſume a Juriſdiction or Diſpenfing Power 
to paſs over thoſe bounds, and bind its e EE 
And ſay io the Common Law, by an Injun&tion 
or Prohibition, hitherto ſhall thy Courſe pro- 
Ceed, but no Fiheror that ſuch a determinate 
number of T-1als of Right to a Freehold, 
ſhall be had and no more. Bur this diffi- 
culty calls for further Aſſiſtance, and for that 
reaſon is at preſent Poſtponed, ſave only, 
that it is obſervable, that there is no ſub- 
ſtantial Difference between an Injunction = 
Chancery and a Prohibition at common Law, 
in Regard the Commanding Words in both, X 
re of the ſame Tenor: For the Words of i” 


1 „ 
an I njunion i in Chancery, are,we Command and 
firmly injoin you, that you De/i/t from all further 
Proſecution at Common Law, &c. And the 
Words of a Prohibition, at Common Law, 
are, we prohibit and firmly Injoin you; chat ; 
you ſhall not proceed further in the Spiri- 
tual Court, or in the Court of Admiralty, 
Sc. So that both Commands in the Injunc- 
tion, and in the Prohibition, Sound, in ſtop- 
ping the Proceedings, and taking away che 
Remedy, in the reſpective Courts of Common 
Law: And in the Eccleſiaſtical Court, and 
in the Admiralty, &c. and are therefore Both 
of the 80 * 


The next ching that comes under con- 

| fideration, is, the manner and method of 
Trials or Examens, uſed in this High Court 
of Equity, to Try the Truth or Falſhood of 
_ thoſe Suggeſtions, which were directed to 
be be ſent from before the King to the Chan- 
cellor, now called Bills in Chancery) which 
method of Trials or Exam ns muſt be ad- 
' mitted to be very different from Magna Char- 
ta: For the Examen or Trials inſtituted by 
Magna Charta are to be made by a Jury of 
12 Men upon their Oaths, and by Witneſſes 
Examined before the Jury, as Judges, publicks 

| ly, Face to face, in open Court, in the pre- 
ſence of both parties intereſted : Where falſe 
Witneſſes being confronted and croſs Ex- 
ed, are often 4 and expoſed, and 
ſometimes 


2 5 ulli iy the © : 
brine Truth forces its Way through their » 
own Mouths; Whereas in Chancery, a contrary 
Examen, or an aliud Examen orWay of Tryal 
of Facts, hath been uſed and practiced, as the 


YL FounJarion upon which that Juriſdiction ſub- . 
ſiſts, vig. 1 he Tryal hath been by Depoſitions 


down in writing, where neither of the con- 
_ rending Parties are permitted to be preſent, or 
to know what is ſworn by the Witneſſes, and 
after theſe Defo/itions are ſo written and pub- | 
liſhed, the Lord Chancellor fits as Judge and 
Fury to hear the Evidence read, and to deter- 
mine whether thoſe Suggeſtions are true or 
falſe, and if his Lordihip believes them to be 
true; then he is to order what he, in his Di 
cretion, deems to be equal, juſt and good, fo 
always that the common Law be not O end- 
ed; For if a Matter of Fact, upon which an 
Equitable Title to an Inheritance is grounded, 
he controverted, and variety of Proof is made 


to be ſent to ſome C ourt, to be tryed Wa 
Fury at common Law, before this Court of 
Equity can, or ought to > make any * 
mination. | | 


Bur in this Caſe, it is proper to obſerve, | 


the Maſter of the Rolls in the Court of Chan- 
cery, (which I do not pretend to Deſcribe) 
his Office was an Office of much greater An- 

5 bau, 


of Witneſſes, caval! in private, and taken 


thereof, that ta#, and the Truth of it, ought 


PE 6 whatſoever was the Ancient Buſineſs af 7” 


T or 25 " 121. ._ 
'. BF tiquity, nn che firſt Inſtitution of the Court 
„ ier in Chancery, for we find that near 
Ke 13 ears before the firſt Erection of that 
55 Juriſdiction, 012. in the Year 1288, the Great 
| King Edward the firſt, upon the Peoples 
oOutcries, cauſed and eeuntenanced a ſtrict 
and ſevere Inquiſition to be made in Parlia- | 
ment to find out, and hear Complaints, and 
= purtiſh indirect Practices and Offenders in the 
BB Adminiſtration of Juſtice, and that Thomas [ 
| T2hbury, then Maſter of the Rolls, together | 
= with 10 of the 12 Judges, and other Officers 85 
and Miniſters of Juſtice, were accuſed in that | 
Parliament, and convicted of Corruption and | 
Partialitiy, and Litbbury the Maſter was 
fined 1000 Marks, * This general De- 
| pravity and Parciality in Matters of Ju- | 
Nice, was in thoſe Times a lamentable Grie- | 
vance; but in theſe happier Times, no Man | 
can, or dares approach that Judicial . ; 
with Tae Tk i 


"Pie in Proceſs 1 time e many GW 
aroſe and daily increaſed, and the Cauſe or 
Fountain of thoſe Grievances was, by reaſon 
no Rules of Equity ever were or can be fixed 
or inſtituted to Bind the Judges of Equity; 

but every Judge of Equity hath in his own 
time made fuch Decrees and Orders as ſeemod 

right and good in his 'own Mind; and if a 

Precedent hath been wanting, and it hath 
been objected, that the like had never been 
*Eyrrel „ 1 


TY Fariſtilim if the 


done, mat of them have anſwered, they 5 
would make a Precedent, and therefore all : 
that the Parliament could do or have done, 


hath been to fix and appoint ſtronger and I 


plainer Bounds. to compais in, the extraordi- 
nary Power of this Juriſdiction of the Chan- 
- 3 * appeaf 0 _- n x hae, vr EO, | 


%. 4 
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Ihe t A toms ce . That! in + 235 
ime ast within 9 Tears after this Court of 
in; Chancery: had its firſt. Inſtitution 
nd Come and was compleated by 
tau, ch, of Richard the 2d, 
Dor r$0 de Complaints were. made fot 15 
Vexatiogs and therefore an Act of 
ie in the 4th, Year of King 
Henry "4h, cap. 23. Anno! Dom. 1402, 
whereby: thole new. Grievances were Redreſ- 
ſed, viz it was Enacted that new Examina- 5 
tions in Chancery, of Matters of Fact, after 
the ſame had been tryed by Juries, or other- 
wiſe tryed by due Courfe of the common 
Law; Gould not be attempted, but were pro- 
hibked: for the Verdict of a Jury, is W 2 
14 On — a Ie Sy A 


II. Anocher /Grievs | [Thar 1 
vere vexed by Bills in 1 and by Writs 
of Subpena purchaſed and ſued: out thereup- 
e for Matters Darerminable at cmmon Lam; 

1 e e en Pe That to 
8 „ 1 5 1 5 12 Nedreſs 2 
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Redreſs this Grievance the Statute of i5 H. 
6. cap. 4. Anno Dom. 1435. was made, 
whereby it was Enacted, that 20 Hr? of 
Subpend ſho ld be granted, till Surety ſhou'd 
be found, to fatisfy the Party Grieved, his 
Damages and Expences, if ſo be the Matter 

of the Bill be not made Goad, that is, Equ:- 
table, and not determinable at common Law. 


. 


3 3 
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And yet after all theſe Steps made, for In- 
BF fticucting a Court of Equity in Chancery, 
ST and Dire q ing its Proceſs and Proceedings, 
chat celebrated Author Saint Germin, who, in 
the 23d of Henry the 8th, Anno Dom. 1571. 
voie the Learned Book called Doctor and 
= Student, did, as a Iraditional Writer, with- 
out knowing the true Source, Aſſert, that Bills 
in Chancery, and the Writs of Subpena and 
Injunctions ſued out thereupon did not ariſe 
from any ſpecial Grounds of Law, but were 
Proceedings 1. dulged or ſuffered by the common . 
Laws. IF 3 „ , 


And according to this Author, we find in 
Lord Cotes ath inſtitute, page 86. Thar the 
N two great Chief Juſtices Popham and Ander- 
bi _ ſon, and the Chief Baron Periam, and 6 other 
Judges in 43 Eliz. Anno Dom. 1601. were of 
Opinion that the Court of Equity in Chan- 
cery, was founded on antient Preſcription, ' 
name out of mind uſed, or 94 Tnitio of this 
= Gavernment ; and thar the great Lord Chief 
. PPT 


e 


* . a 
4 oe, 
* 


26 Fp lll 7 the Fa. 
Juſtice Hobart. in his Re ort of the C 16 | 


between Martin and Marſhal, page 63, held, 


with his ſaid Predeceſſors, the ſame Opinion, 


and therefore if I ſhould preſume to call theſe 
Opinions Traditional, 1 ould account my- 
ſelf audacious if I were not ſupported by the 


ſeveral Statutes before inſiſted on, an 
which no reſcription nor Opinions, altho of 
the moſt Learned ought to be heard or ad- 


mitted: For no Traditional Law, or Opinion, 


or Judgment, can ſtand againſt poſitive Laws 


_ Enacted by Authority of Parliament; and 


further, it may be added, Wood non 1 — 


non Creditur, 4 Inſt. 24 555 


This Place N en an 0 pportu- 
nity to ſhew, That the Reaſon of writing this 85 
Reſearch is, becauſe the learned Tracts that 


have. been lately publiſhed on the Hiſtory of 


D the Court of 2 have poſitively A. 


ſerted, and endeavoured to Pr. ve, that the 
Power and Authority cf that Court is Ab/olute, 


which, if believed, muſt neceſſarily miſguide 
thoſe who Preſide ; for a Power that is AbJo- 
Jute from all Laws, muſt be a Power to'Di/- 


| over which it ons not to o paſs: 111 


Pence with Laws, and therefore this en x. 
is Written to ſhew, and to endeavour to 


that there are certain Bounds fixed and indi. | 
tuted, by which the Homer and Authority of 


that Court of Equity is Oe in, and - 


7 


«„ 2 


Chancery 9. c 27 


0 thax pont did prefumptuouſly paſs 
and wantonly Sport itſelf, in the long Space 


ok 5 Years, whilſt Cardinal Molſey was Chan- 


cellor, as may be ſeen in Lord Coke's 44 In- 
ſtitute, page 89, and 92; For this Cardinal 
having for a long time enjoyed all the Power, 


inſomuch that no Complaints could nd 
Avenues to ſeparate him from the King: He, 


the Cardinal Chancellor, tho' he knew that 


the Orders he was abour to make, were un- 


law ful, yet he in his Preſumption made no 
- Difficulty to Order and Decree che very Things, 


5 he knew were unlawful. 


f 050 Rill norwichflanditg alt the Proviſions 
5 before Enumerated, the Power of Courts of 
Equity broke. chorow all their Bounds, and 
oyverflowed all their Banks; and eſpecially in 
the Courts of Equity holden in che Marches 


olf Wales, and in the Northern Parts, and in 


the Courts of the Dutchy of Lancaſter, and 
of the Exchequer of the County Palatine of 
Cheſter ; Great Exceſſes were exerciſed, for 
the Judges of choſe Courts, Diſpenſing with 

the common Law, and Invading the Right 


of Property, and caſting: the Statutes behind 
their Backs, laid about them, as if they had 


noE Bounds or Limitations. 3 


- ; 


3 III. Ax: FREE the T 2770 Ea dener was, 
5 Thar! in order to —_— all the Statutes afore- 


WELD ſax , 


8 
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ſaid, and to reſtrain the juriſdiction of thoſe 
Courts; and- (as is ſuppoſed) the Juriſdiction 
of all Courts of Equity, and to repair the old, 
and fix new Bounds, It is by the Statute made 
in the 16th of King Charles the 1ſt. cap. 10. 


|: Declared and Enacted, That the King's Maje- 


{ty (meaning his Miniſters, the Lord Chan- 
cellor, or any other dge of Equity) hath 
nct, nor ought to have, any Juriſdiction, 
Power, or g utbority to Examine, draw into 
Queſtion, Determine, or diſpoſe of the Lands 
or Tenements, Goods or Chattles of any 2ub- _ 
ject by Engliſp Bill, or Petition, or by any 
other Arbitrary Way ; ; Bur that all Queſticns 
touchirg the ſame ſhall be Determined in the 
ordinary coutſe of Juſtice, and by the ordi- 
nary courſe of Law, (meaning according td 
Magna Charta) and that if any Lord Chan- 
cellcr, or Lord Keeper, Biſhop, Temporal 
Lord, Judge, or Juſtice whatſoever, ſhall of- 
fend, or do any thirg contrary to the Pur- 
port, true Intent and Meaning of this Law, 
Then he or th. y ſhall, for ſuch Offence, For- 
feit to the Party Gr ieved, the Sum of 'co0). | 


to be Recovercd 1 in any Court of Record at | 
We W 


if; 
This 8 Statute * hack thereforeR aha s not on- 
ly the four Courts before-named, but (as is 
_ apprehended) all other Courts of Equity to 
that Juriſdiction, which by the Statute of 
7 E. 3. cap. 18. was at firſt Inſtituted to | 
which 
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8 which the Memento of Magna Charta, or the 
common Law, was, as Bounds thereto, fixed 


: and annexed, biz. That the Right of T ryals 


Juries, and by the due courſe of Law ſhall - 


not be e re n or Denyed to any Man. 


But it is objetted to this Statute, That 


lere is in the latter End of 3 it, a Proviſo which 
Enacts, that this Statute, and the ſeveral 
_ Clauſes in it, ſhall extend only to the Court 

of star- hamber, and 5 other Courts named 
"i = Proviſo: And therefore according to 
the Rule of Exceptio format Regulam, in rebus 
non Exceptis So in the Caſe of a Reſtrictive Pro- 
viſo, this Proviſo format Regulam in Curijs 
non reftritis : And conſequently this Stature 
affirms, that a Diſpenſing Power which is ta- 
ken from the other Courts, remains in Chan- 
cery, Becauſe the Court of n Is mA 
- name in that Proviſo. 


Aꝛſiver. This negative Declaration made 


by the Legiſlature is general, viz. That the 
Ling hath not, nor ought to have, any Juriſ- 
diction, to Queſtion or Determine the Rig 
or Property of any Subject by the Method of 
Proceedings uſed in any Court of Equity: 
And therefore the Objection, That this nega- 
tive Declaration, being to extend only to the 
6 Courts mentioned in the Reſtrictive Pi ovi- 
ſo, doth infer and imply the Afirmative, vi. 
That the King hath, by Vertue of the Proyi- 


ſo, : 


36 Surifdidlion of - the 


fo, a Juriſdiction given him in Chancery, 6 


proceed j in thoſe Methods contrary to Magna 


Charta, which muſt neceſſarily be a Con- 5 


ſtruction ne and inconſiſtent with 
the very End and vrpoſe of th Statute it- 
ſelf, and in that reſpe& the Proviſo muſt be 
like meer Surpluſage, Void and of none Ef- 
fen, becavſe it is Deftruftive to that whole 


Statute, in which it is incorporated, and would 
leave the Subject in a faf worſe Condition 


than it found him, for altho' it redreſs Grie- 
vances in thoſe particular Courts, yet it would 
Create a new one in others, far more exten- 
five, and ſo work an Effe 4 contrary to the 
Caufe, and contrary to the full and r 
Intention of the Makers. of; 


'This Anſwer may be ilufttated by this * 
ſtance, vis. The King hath no, by the Con- 
ſtitution, any Power to Imęoſe Taxes on any 
of the Subjects of England, without a Grant 
thereof in Parliament; now if the King, 
Lords and Commons. ſhould by an Act f 
Parliament Declare and Enact That the King 


hath not, nor ought to have, any | awer to _ 


Tmpoſe Taxes on any: of the Subjects of Eng- 
land, but the fame ought to be Impoſed in the 
ordinary Courſe by Grants thereof in Parlia- 
ment, and ſhould by the ſame Act inflict Pe- 
nalties on ſuch of the King s Officers as ſhould -- 
offend this Law; Provided that this Act and 
the ſeveral Clauſes therein contained, 1 .. 
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be reed to extend only to che 4 Nor- 

| tbern Counties, would not an Inference, that 
1 King hath, by Vertue of the Proviſo, a 
Power given bin to 'Impoſe Taxes on any 
 SubjeRs out of thoſe 4 Co nties, be a mon- 
ſtroos nference, and Deſt uling of ſuch an 
Au W Parliament? fs | Tf 


"tv to > theſs Arguments it t may be addad; 
85 that i in the fame Parliament of the 16th of 
Cbarles . cap. a. when the Uiſpen/ing © _ 
ment in the Caſe of the Ship Money, whit 
had invaded the Right of Property, came. to 
its ( ondemnation: The Parliament, in or- 
der to admoniſh the Judges; both of Law and 
Equity, and to obviate and extirpate all Diſ= 
en ſiug Powers; and all Pretences for them, 
inſerted this Clauſe, And be it Enafted, That 
the: Statutes of this Realm ſhall be, by all the 
Kings Officers and Miniſters firmly and ſtrict- 


ly holden and obſerved, which cannot be, if 


Magna Charta and its Explanations be Dif- 

penjed with, for when a Diſpenſer ſhall caſt 
the Maxims of Law, and the known Rules of 
Property, and the Statutes of the Kingdom | 
_ behind his Back; and make his own. Will 


land for the Reaſon of his Judgment then 4 


Diſpenſing Power is plainly vitible, becauſe 
it can never be Equity to overthrow a Maxin 
of Lau when there is no equitable Reaſon to 

warrant it. In ſuch à Cafe the Saying: of 

Philocles the IP! C OR to the victo- 
| h 353 riqus, 


— . wagons ⏑ , 


his Will is Pranounced. 
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rious, but cruel Spartan,  Lyſander, Who 


taunted and Inſulted him as he was going to 


the Place of Execution, is applicable, wiz. 
Mi ſerable is the Man wwho hath no Fudge to hear 


his Cauſe, ' ¶ Plutarch 276) and ſuch is the 
Man whoſe Judge is (or acts as if he were) 


Abſolute; for the ſecret Will of ſuch a Judge 


is the Var, which cannot be known till ſuch. 


2.4 R 


But yet the alias * OW of Determin- : 


ing Matters of Truft, which the Chancery as 

a Court of Equity appropriated to itſelf, as 
its own Creature, over which, it exerciſed an 
_ abſolute Power, to Qualify according totheir 
Diſcretions, and Diſp ſe of it in à differ- 


ent Manner, than of Eſtates at common Law, 


and ſo may, by its Power, take away from 
one Man, and give to another, what Truſts 
that Court pleaſed, being not reſtrained bj 
any Laws, but ſuch only as that Court in irs 


own Mind deemed Juſt and Equitable: And 


for that Reaſon this Diſcretionary Power 125 
came a general Grievance. | | 


. And- there nn Fo fourth 7 ae was; 1 


Thar in Order to Redreſs this Grievance by 
Introducing a Certainty in the Creation and 
M anifeſtation of /7u/fs of Lands, and of the 

 Perfons claiming thoſe Truſts. The Legiſla- 


ture was pleaſed to make a Statute to prevent 


Ow and * 29 Car. 2. Anno Dom. 


5 "= | 5 2077, 
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i690, and thereby to Euatꝭ in the ſtrongeſt 

Words both Affirmatively and Negatively, 
that could be at that time, or can be now 
; Deviſed or Invented, I hat all Declarations 

And Creations of Truſts of Lands; ſhall be ma- 

 nifeſted and proved by ſome Writing, Signed by 
the Party who is, by Law, Enabled to e 
uch Truſt,” or by his laſt Mill in Writing, 0 

elſe they; (i. e. that all other T ruſts, not ſo max 
niſeſtid and proved) ball be utterly VL. 11 
To all Intents and e 9407 0 


15 This Sfacifte's if the Wot Us as BY wat 
And Meaning ok the Legiſlature, hath reduced 
the Power of the Chancery, and hath taken a- 
way from that Court the Examination and 
Determination of Truſts of Lands, for the 
Statute hath Enacted, That if Queſtions ariſe 
about the Per/ons claiming Truſts, and if an 
Iſſue be joined to Try this Fact, whether the 
Perſon claiming the Truſt be the Peron” or 


not; the Statute hath in this Caſe appointed 


the Manner of what Proof ſhall be allowed, 
and what Proof ſhall be Difallowed, viz. Af- 


| - firmatively, that the Perſon claiming the Truſt 


ſhall prove himſelf to be the Ferſon by ſuch a 
Writing, as is certain and manifeſt; and as 
may be read in Evidence; and Negattvely, 
chat confectusul Evidence, either withont 
Writing, or by a Mriting, that is not certain 
Aud thanifeſt; ſhall nor be Prog, but ſhall be 
Ra and that this Fact ſhall be Tad 
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1 Fuoiſucho, f the 5 

by a Fury, for ad Queſtionem facti non Refpor-. 
dent Judices; and therefore the Allowance of 
other Proof, contrary to this Statute, muſt ne- 
ceſſarily be that harnous (Hence which this Law 8 


was made to prevent. 


It is ; intpodible but Grievances wal at 
for humanum eſt Errare; but in ( aſes where 
the Sovereign and Controuling Power of the 
Crown by the Chancellor, over the dubjects 
Liberty and Property, is made the Queſtion, 
Whether there is ſu h a Power or not, and if 
Judgments happen to be given, or Prohibito- 
ry Orders made, contrary to Magna Charta, 
and the Statutes aforeſaid; there the Grie- 
vance mult be, of all others, the moſt pro- 

voking, becauſe ſuch Orders cannot be made, 
or Judgments given, without a Mixture ofa 
 Diſpenjing Power: For when a Diſpenjmg 
- Power is aſſumed to unmake the Law, or to 
depart from the Law, and to make the Fudge 8 
Hill ſtand for the Reaſon of his Judgment, 
there is Room for Partiality, viz. To take an 
Eſtate from one Man, and give it to ſuch a 
Man, as can acquire moſt favour : And there- 
fore when any fuch Grievance ariſes from a 
- Diſpenſing Power, it is fach a Vexation as calls 
 oudly for Redreſs. Becauſe all Judges ought 
to give and declare the Reaſons of their 2 : 
ment, To the End the People may ſee and 
know whether the Laws and Statutes, which 
are to be ſtric ly holden and obſerved, il | 
1 


il of the Suk: are to o Nani as the Reaſons 
For cheir eee A ' 


But upon ihe den, it is 1 1 and 


5 to all Men, That the Juriſdiction oda 
Court of Equity, in the Chancery, in the 


Ma ner it was at firſt Inſtituted, and to be 
Guided by the Great Charter, an by the ſaid 


Acts of Parliament, is, by che ſaid Acts of 


Parliament, ſet upon an equal Foot and Le- 
vel (as to Matters within its Juriſdiction) with 
any other Court in Weſtminſter-Hall : And 
is a Noble Eftabliſbment, and a High and Ho- 
 nourable Furiſdiction and of mas excellent 
' Uſe and Benefit to all the People of this Na- 
tion, in all Caſes: where the common Law 
hath not provided Remedies to recover Back, 


or 19 Defend real Rights; becauſe the Incli- 


nations and MN of Mankind, to con- 
trive Fraud and In rjuſtice, and roſubvert Right, 
and to evade the Juſtice of the common Law, 
or to make ſuch a Uſe of the Rigour of i ir, 
beyond all Reaſon and Conſcience, are inerea- 
L ſed, and become almoſt infinite: F or in Mul- 
23 titudes of Caſes, it has been u pon Examina- 
tion found, chat Men by 5 and Deceit, 


| oor by Breach of Truſt and Confidence; and 


by other ill Practices, had got from weak Peoe 
Ple, and Poſſeſſed ſuch Titles in Law to Lands. 
and other Eſtates, and Intereſts, as never 

could, by the rigorous: and ſtrict Rules of the 


denen Law | be defeared er axel: And 


- . 


* 


Chancery: "- 


OED Prom R ” 


22 


Nulli . the 30 


72 upon och Diſcoveries and Examinatior 5 . 
as the Court of Chancery hath Enforced; 
It has been (as it is EKpreſſed in the nt 5 
of 17 R. 20% found and proued. I hat ſuch 
Wrong Doers have not, in. Juſtice and Con- 
ſcience, any Right ar Jille at All to the 
Lands and Eſtares they Poſſeſs; And therefore 
that Court hath juſtly Ordered, ſuch Wrong 
Doers to Part wich and Reſtore and Reconxey 
back /uch Ill gotten Eſtales, tothe Right Own- 
ers; and conſequently perpetual Injuuctibntare, 
in thoſe Equitable Lale not e krobef, ; 
"alk 0." % Wi n 
| W :ncthis. en a proper New ariſes = 
touching the (Power and Aurbority of this 
Court af Equity, as not being a 48 of 
Nance, WER A > the, Ulkimare 11 75 : 
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5 1 0 which Queſtion | it; imer. %e oiled 4 
That in Caſes, Where Men have no Right, 
but what was gotten by Fraud, or Breach of 
Truſt: There the Chancery may Decree, 
N thoſe that have in Conſcience the real 

Bight fb ſhall. Hold and Enjoy the. Lands, as 

Lagainſt Poſſeſſors by. Fraud, as; againſt 
Truſtees: For 1 it is the Ground of E quity, in both 
| Veles, chat gives the Court a dee and 
Power 


kbar y 3 7 
. Power to Bind the Ne and to Defend 
the Tight Owners, in the Foſſefſion of theit 
Lands and T enements, againſt ſuch Uncoh- 
ſcionable Wenn 3 ITY "0 N 
1 to Glete Caſes as „ Pepend on meer 
| Queſtions of Law, without any” Mixture of 
Equity, To make the Caſe of one Party bet- 
ter than the Caſe of the other; there the 
 Strifun Jus, or the Str ictneſs according to 
the Maxims arid Eſtabliſhed Rules of the com- 
mon Law, is the Righr and Hereditary? Pri- 
vilege of every Man: And for that Reaſon, 
every Court of Equity is, by the Statutes a- 
foreſaid, Directed not to Interpoſe, nor ro Or- 
der Porpetual Injunitions, to take from any 
Man his Legal Night and Property; nor, which 
is the ſame Thing, to take Kern him, of to 
Delay his Legit Remedy to Recover Aker 


Fee, 7 3a 097-97) eee 
TT ive: 30 VE 1 tis 37 4 
But if Courts of Baut ſhall Extend thei 

1 riſdiction, and? Exceed theſe Bounds, 

which the Statutes aforeſaid Have Compaſſed 

Ig, their Authority „and ſhall Grant Perpetual 

: Prohibitions or 9 to Prohibitꝭ or 

Command the Parties, to Deſt for ever, from 

1 their Remedies; to Recover their 
8 at common Law, 1 Jeaviiti as a Prob- 

” Whether. the Courts of common Law, 
| 15 not by Force of Magia Churtiꝭ and he 

Ger Statutes of Sen Grinc Probibh- 

a trons, 


/ 


38 Foiſudu of . 


tions, Commanding the Parties to Deſif from | 
' Proſecuting 


zb Suits in Equity, as are ont 
of the Juriſdiftion of Courts of Equity, and 
of which the Cognizance belongs to the King's 
Courts of common Law ; and by that Legal 


Means to Reduce che udicial Adminiſtration 


be Equity within the &. atute Boundaries. 75 


The Mater of this Refiarch is Doubtlefs 
New and Liſficult, and different from the 
common Sentiments, The Writer therefore, 


being Senſble of his own Inability, Hopes and 
even en 5 Thoſe who are more Learned, to 1 5 
Engage in the Attempt: Foraſmuch as che Know- 5 


ledge Treated of, concerns in Effect, every Man; 
For who can foreſee, but he, or his Children, 
or Friends, ma become Suitors in Chance- = 
ry: And therefore every good Man, that is 


able, ought to reach Alhſtance, To the End 


the Oefelis of this Reſearch may be Supplyed, 
and above all, That it may be Evinced, T hat E 


Fudicandum oft Legibus, non Edendum Leges ; 6” 


and here, in Imitation of Cicero, I may lay, . 
Habemus quidem Acta & Statuta, feli in Tabu- 


is Recondita, * nnen, Clada in e p 


Depts 
ods dy, As to PR 1 of che! House of 


Lords upon Appeals from Courts of Equit ty, 


and the Poſition, that That Juriſdiction, in 


the Dernier Reſort, is a Branch of thew Ori- 


d Fu d udicature, oat 
gil D n OY 


chan . \ ” 


This Kio may be given df that Mat- 
ter, viz. That, that Queſtion of Judicature, 
came into Debate between the two Houſes of 
Lords and Commons in two Seſſions of Par- 
liament, held in the Year 1675, in the Caſe 
of Doctor Shirley and Sir John Fagg, a Mem- 
ber of the Houſe 
vour a Decree was made in Chancery againſt 
Doctor Shirley, concerning an Eſtate of goo J. 
ber Ann. from which Decree, Shirley Appeal- 
ed to the Lords in Parliament: The Caſe, as 
it appeared in Chancery, was between two 
Purchaſers, vis. Shirley Clanned the Lands 
in Queſtion, under a Settlement made by his 
Great Grandfather, in the grh Year of King 
ane the firſt, whereby the Lands were Set- 
tled upon the Great Grandfather: for his Life, 
Remainder to the Grandfather for his Life, 
Remainder to the Plaintiff's Father, by Name, = 
for his Life, Remainder to the firſt Son (which 
the Plaintiff Shirley then was) of the Father, 
and the Heirs Male of his Body: The Plain- 
tiff 's Father was but Tenant for Life, and yet 
he Sold "theſe Intailed Lands to the Earl of 
' Thanet, and the Earl of Thanet Sold them to 
Sir Fohn Fagg for 68701. And in ſome time 
after the Purchaſe, Sir John Fagg was threat- 
ned to be Eviaed by this old Settlement, 
which had been all along concealed; but dir 


E Fagg hearing chat che Settlement was in 


dhe 2 of one M. Witter, and being ter- 


rifed 


of oa in whoſe Fa- 


39.11 4 


Furiſ 22 n of the 


A NN with Fear of the Loſs of his Parchaſe; 
be, Sir. Fobn, found Means, (perhaps not .ve- 
'ry. Juſtihable). to get the Settlement into his 
Power, from, and out of the Hands of Mr. - 
Walter. 


Shirley, 20 A IS] 1 Bil in Chan. : 
cery againſt | Sir John Fagg, in which he made 
' Suggeſtions of this Matter, and the Relief he 
prayed was, to have a Diſcovery of the whole 
Matter, and to have the Deed of Settlement 

Delivered up to him, without which he could 
not prove his Title, or Proſecute his Reme- 
* to Recover the Lands at common Law. . 1 


To 7 Bill 124 Jobn Fage pleaded 10 _ 
Bar to the Diſcovery ; and to the Relief which 
Shirley prayed, That he was a fair Purchaſer 
of the Lands in Queſtion, and had paid a va- 
luable Conſideration for them, without any 
Manner of Notice of the Settlement; for if 
he had had ſuch JOS he: had never Pur- 
chaſed. . 

Ke Lord Chair OR Ate OE 
2 Bridgman, Lord Chief Juſtice of the Com- 
mon Pleas, and Mr. Juſtice Archer, upon 
_ hearing the Cauſe, and the Merits of the Plea, 
were of Opinion, That Sir Jobn Fagg beirig 
a fair Purchaſer, without Notice, and having 
gotten that Settlement into his Hands, Sh” 
would, if he e Wiel it, e P . 


5 Chen, „ 

5 his rü A Court of Equity had no 
| Power ro Difarm him of that Advantage, 
(cho' poſtibly gotten by unfair Means) And 

7 e 997 -Ordered $h:rley's Bill to be Diſmiſſ- 
ed, and to leave him to ſuch Remedy, as he 
could obtain at the common Law. And S ir- 

5 key Appealed to the Lords i in Parliament. 


But the Houſe of commons were fo An 

at this Appeal, which Acknowledged the ow 
riſdiction of the Lords, to hear Appeals from 
Courts of Equity: That they committed not 


| only Doctor Shirley for Appealing, but their 


N hi Member Sir Jobn Fogg, for Submitting 
to that Appeal, . which a famous Con- 
troverſy Enſued. 


„ FE: ob 1530 Houſes ſeem to be 
Grounded on general Declarations, and Reſo- 
lutions, without offering on either Side, any 


7 Evidence, that was Clear or Concluſive, or 


25 by which, either Houſe was, or was likely to 
be, by che ocher, Conyinced. 


The FEA Argued and Reſolved, That 
what the Commons had done in Commiring 


Doctor Shirley for Appealing, and his Coun- 


cil for Arguing for him at the Lords Bar, 

was a Tranſcendent Inyaſion of the Rights 

and Liberties of che Subject, and againſt Mag- 
na Charta, and other * which had pro- 


Jil gion of 1 


ps +? that no Man ſhould be Sas, but | 
by due Courſe of LI WEE 


The Connbns Ar bed, That they could 
not find, by Magna Charta, or by any other 
Laws, ar the Tous of Lords had any Ju- 
riſdiction, in Caſes of ä from Courts 5 
of Equity. = 3 


The Lords Repl yed 10 AG; aki EL 

pecially the Argument of the Earl of Sh 
bury, in their Houſe, was formed in a 
clamatory Manner, confiſting of General and 


Poſitive Aſſertions, without Deſcending to 


the Bottom, or Producing any Evidence to 
Prove his Aſſumptions: Which however were 
N Moving and Captivating. i 5 


But to cheſe Arguments of che We it 


8 wid have been Added on their Side, That 


the Notion of the Commons did neceffarily : 
Suppoſe that the Lords, when They, in their 
Legiſlative „ gave their Aſſent to che 
Statute of 37 E. 3. cap. 18, whereby it was 
Enacted, That the Grievances complained of 


mould be Redrefſed, by Removing the Sug- 


geſtions made to che King himſelf, from be- 
fore his Majeſty, and fending them before the 


Chancellor, who, as Repreſenting che King 
ſhould Peine, Hear and Determine the 
ruck of them, 


and make Tue een 5 
1 — 
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p upon, as ſhould be-Juſt and Equitable ; ſaving 
always that thoſe Orders ſhould not Change 

or Diſpenſe with, or Offend, or Diſannul any 
Point of Magna Charta, or the common Law 


of the Land, or that the Lords, when T hey. 


in their Legillative Capacity, conſented to all, 
the other Acts of Parliament, which were 
made to Compaſs in, and Guide the Chancel- 
lor in his Judgment and ere ee 
4 ſay that! ir muſt be extravagant to o'think; 
Either, that the Lords in ſo doing did, or did 
Intend, to ſet up a Judicature, whoſe Orders 
fhould be final, without Appeal, and Exclude 
_ themſelves from Revifing and Correcting thoſe 
Orders, or that the Commons when they 
Conſented to the Inſtitution of that new Ju- 
riſdiction, ever Intended any ſueh Excluſion; 
in Regard the Juſtice or Injuſtice of thoſe Or. 
ders, could never be ame or Meaſured, 
or Judged of, Whether the' Appellant i 1s, or 
s not Injured or Damnifyed, contrary to Mag- 
na Charta, and the common Law: Without 
: conſidering the Nature and Extent of choſe 
| Ordets, Appealed from, and Comparing then 
with the Standard called Magn Charta, and 
the Statutes of Explanation, to which the 
Lords had given their Legiſlative Aſſent and 
chen ro Determine the Quęſtion, Whether the 
Orders Complained of do, or de not Offend or 
Diſpenſe with, or Diſannul any Point of thoſe 
h Peary or the common Law: which is the 


Tp" 1 #3 N 


44 ON iſdiflion, ” the 


proper Bulinef of the Supreme Judicature, in 
the Dernier Reſort, For the Original Root of, 
Judicature Veſted in the Lords, is to Examine 
and Correct the Errors of Judgments, in the 

King's Bench and other Courts of Law brought 
before them, by Writs Error: In which Caſe 
the Lords are Judges of Judgments, in the 

Dernier Reſort, which is the Supreme Judi- 

cature. that was always Uſed and Exerciſed, 
as their Fundamental Right and Privilege, _ 
5 and was Never Queſtiangd: or U 5 


* therefore if Arguments a A are 
forcible; that. is, if the Maxim of Reaſon, ; 
that Majas continet in ſe Minus, that is, That the 
Greater contains the Leſs; be True; Then it 
may be, Argued, That ſince the Lords are 
Judges of * higheſt Queſtions of Law, con- 
cerning meer Right and Property; They muſt 
be much more judges of Collateral Equitable 5 
Circumſtances, that Attend that Right and 
Property, $4 1 Jequitur Legem: To 
which it may Added, that Juſtice 
Pepends on oh Truth of Facts; The Iryal 
of. which Truth, is the Inferior Buſineſs of a 
Jury: And therefore the Lords in their Judi- 
cial. Capacity, h they Hear and Deter- 
mine upon Appeals from Courts of Equity, 5 
do in ſome For Deſcend from their own Dig- 
nity: For as the Judges of Inferior Courts of 
Equity Act the Part of a Jury in Hearing the 


Evidence read, and e the truth, 
; - AW 


2 or Dura, of the ggg e * And Miert 
They Act che Superior Part of a Judge, in De- 
termining what is Equity, and Natural Juſtice; 
Reſulting from thoſe Facts: So the Lords do 
Proceed in the ſame Manner, and Act in ſome 

- Sort, the Part of a jury, in hearing the Evi- 
dence read to Prove the Matter of Fact, con- 
tained in the Suggeſtions, on which the Right 

zs to be Determined; and conſequently; if the 
foregoing Maxim of Reaſon be True, dir. 


5 That the Greater contains the Leſs, Then it 


muſt be Apparent, that what is here Stated, 
is ſtrong, and has ſufficiently Cleared and Pro- 
ved; That the Judicature of the Lords in Par- 
lament, upon Appeals from Courts of Equi- 
| is Included as a Loeſſar Branth, in their 
F undamental Judicature upon Writs of Er- 
ror: and that this Poſition, and the Evidences 
offered to Prove it, cannot be Overturnedꝭ bn 
ſq, much as Encountred, 9 _— Orhers;.. 


e 


8 Fam which premiſſes it is plain, That the 
Lords have a0 Capacities, the one Legiſla- 
five, and the other, the Supreme Judicial, 


3 Capacity; and therefore this Qualification of 


their Judicial Capacity, is always to be Re- 
membred, and kept in Mind, and hoped for: 
That the Lords vill be p pleaſed fo; Obſerve. 

- - Fhar their” Fadi ] Capacity, n the Dernier 
EKReſort, is Wee in, with the ſame Statute 
Boundaries, with which the Inferior Courts of 
* 


k Juri ſdliction of th 46 
Equity are Bounded; and that wwhenſoever 


choſe inferion Courts of Equity ſhall Exceed 


their Bounds; and ſhall make ſuch: Orders, or 


5 Grant ſuch Injunctions or Probibitions, as ſhall 


Change or Diſpenſe with any Point of Mag- 


n Charta, or the common Law, without a- 
ny Ground of Equity to Warrant ſuch Or- 


ders: The Lords in Parliamen will (doubtleſs) 


Delight in Reforming thoſe Exceſſes, and 
Reduce them to that Law, which their Lord- 


Obſer ved, and which, in common juſtice, 


onght to be the Standard, nod n ö Pio 
perty, and above all, It is Depended on, That 


whenever a Decree ſhall, in any Part, Reſem- 


ble a Diſpenſing Power, contrary to what the 
Lords have in their Legiſlative Capacity made 


a Law, and Rule of Juſtice, and Property; 


Such a Decree ſhall receive, from their Lord- 


ſhips, all Manner of Dyſcauntenance. 


